














The detailed legislative provisions are reviewed below.  It is important to 
understand that the ATP reporting rules raise two key concerns for a tax understand that the ATP reporting rules raise two key concerns for a tax 
practitioner.  

First, there is the need to properly advise their client of the reporting regime and 
whether reporting is required in respect of any particular transaction or series of 
transactions.  It is possible that a failure to properly consider this issue could lead 
to a negligence claim by the client if the client is subject to penalties or if the tax 
benefits are reassessed and the taxpayer is prohibited from relying on the “no 
misuse or abuse” defense to the application of the GAAR.

Second, the regimes impose a reporting obligation on the advisor, and a failure to 
report when required can lead to the advisor being liable for a penalty, which can 
be equal to the amount of fees collected from the client under the federal regime.  

It is likely that some modifications to the standard practices of many tax 
practitioners may be required to deal with these new rules appropriately.  For 
example, as an advisor can have a reporting obligation even if they are not 
personally aware of all of the facts that give rise to that reporting obligation, it may 
be necessary to revise engagement letters and standard opinion disclaimers to 
assist with reliance on the due diligence defense.

For ease of reading, we have not included the word “proposed” before each 
reference to proposed section 237.3 of the Act.



The preamble to definition of “reportable transaction” in section 
237.3(1) reads as follows:
The preamble to definition of “reportable transaction” in section 
237.3(1) reads as follows:

“reportable transaction”, at any time, means an avoidance transaction 
that is entered into by or for the benefit of a person, and each 
transaction that is part of a series of transactions that includes the 
avoidance transaction, if at the time any two of the following 
paragraphs apply in respect of the avoidance transaction or series:  

[Note – the remainder of the definition describes the three 
“hallmarks” and is reviewed on the following slides.]

Each element of this definition is reviewed in detail on the next few 
slides, but there are a few critical takeaways for STEP members at this 
point.  

The avoidance transaction need only be part of the “series” of 
transactions, and may not be part of the transactions of which the 
STEP member is aware.

Also, once there is an “avoidance transaction” – every transaction that 
is part of that series becomes a “reportable transaction”.



“avoidance transaction” is defined by cross reference to section 245(3), where that 
term is defined as follows:term is defined as follows:
An avoidance transaction means any transaction

(a) that, but for this section, would result, directly or indirectly, in a tax 
benefit, unless the transaction may reasonably be considered to have been 
undertaken or arranged primarily for bona fide purposes other than to 
obtain the tax benefit; or
(b) that is part of a series of transactions, which series, but for this section, 
would result, directly or indirectly, in a tax benefit, unless the transaction 
may reasonably be considered to have been undertaken or arranged 
primarily for bona fide purposes other than to obtain the tax benefit.   

Given the breadth of the definition of “tax benefit” in subsection 245(1) and the 
expansive definition of “avoidance transaction” the existence of an avoidance 
transaction has been conceded in nearly all GAAR case law to date.  It is likely a 
fairly safe assumption that if there is any element of tax planning in developing the 
transactions, there very well could be an avoidance transaction in the series of 
transactions.

The term “series of transactions” also has been given a very broad meaning for 
purposes of the Act, as the courts have interpreted subsection 248(10) as expanding 
on the common law definition of a series such that a series will include not only the 
pre-ordained series of transactions that give rise to the tax benefit, but also any 
transaction completed in contemplation of that series.  Moreover, contemplation is 
not only prospective, so a series of transactions that did not contain an avoidance 
transaction at the time implemented can become part of a series of transactions that 
includes an avoidance transaction if an avoidance transaction is completed after the 
original series and that later transaction took into account the earlier series.  For a 
recent discussion, see the Supreme Court of Canada’s decision in Copthorne
Holdings Ltd. v. R., 2011 SCC 63.



A preliminary question for each of the hallmarks is whether there is an “advisor” 
or “promoter”.  Each of these terms is defined in subsection 237.3(1) as follows:or “promoter”.  Each of these terms is defined in subsection 237.3(1) as follows:
“advisor”, in respect of a transaction or series of transactions, means each person 
who provides, directly or indirectly in any manner whatever, any contractual 
protection in respect of the transaction or series, or any assistance or advice with 
respect to creating, developing, planning, organizing or implementing the 
transaction or series, to another person (including any person who enters into the 
transaction for the benefit of another person).

“promoter”, in respect of a transaction or series of transactions, means each person 
who

(a) promotes or sells (whether as principal or agent and whether directly or 
indirectly) an arrangement, plan or scheme (referred to in this definition as 
an arrangement”), if it may reasonably be considered that the arrangement 
includes or relates to the transaction or series;
(b) makes a statement or representation (whether as principal or agent and 
whether directly or indirectly) that a tax benefit could result from an 
arrangement, if it may reasonably be considered that

(i) the statement or representation was made in furtherance of the 
promoting or selling of the arrangement, and

(ii) the arrangement includes or relates to the transaction or 
series; or

(c) accepts (whether as principal or agent and whether directly or 
indirectly) consideration in respect of an arrangement referred to in 
paragraph (a) or (b).



The first hallmark is set out in paragraph 237.3(a):The first hallmark is set out in paragraph 237.3(a):

(a) an advisor or a promoter, or any person who does not deal at arm's 
length with the advisor or promoter, has or had an entitlement, either 
immediately or in the future and either absolutely or contingently, to a 
fee that to any extent

(i) is based on the amount of a tax benefit that results, or would 
result but for section 245, from the avoidance transaction 
or series,
(ii) is contingent upon the obtaining of a tax benefit that results, 
or would result but for section 245, from the avoidance 
transaction or series, or may be refunded, recovered or reduced, 
in any manner whatever, based upon the failure of the person 
to obtain a tax benefit from the avoidance transaction or 
series, or
(iii) is attributable to the number of persons

(A) who participate in the avoidance transaction or 
series, or in a similar avoidance transaction or series, or
(B) who have been provided access to advice or an 
opinion given by the advisor or promoter regarding the 
tax consequences from the avoidance transaction or 
series, or from a similar avoidance transaction or series;



“fee” is defined in subsection 237.3(1) as follows:
“fee”, in respect of a transaction or series of transactions, means any 
“fee” is defined in subsection 237.3(1) as follows:
“fee”, in respect of a transaction or series of transactions, means any 
consideration that is, or could be, received or receivable, directly or  
indirectly in any manner whatever, by an advisor or a promoter, or 
any person who does not deal at arm's length with an advisor or 
promoter, for

(a) providing advice or an opinion with respect to the 
transaction or series;
(b) creating, developing, planning, organizing or implementing 
the transaction or series;
(c) promoting or selling an arrangement, plan or scheme that 
includes, or relates to, the transaction or series;
(d) preparing documents supporting the transaction or series, 
including tax returns or any information returns to be filed 
under the Act; or
(e) providing contractual protection.

Again, fairly broad definitions could allow this hallmark to exist in 
non-obvious situations.  



The second hallmark is set out in paragraph (b) of the definition of “reportable 
transaction” as follows:transaction” as follows:

(b) an advisor or promoter in respect of the avoidance transaction or series, 
or any person who does not deal at arm's length with the advisor or 
promoter, obtains or obtained confidential protection in respect of the 
avoidance transaction or series,

(i) in the case of an advisor, from a person to whom the advisor has 
provided any assistance or advice with respect to the avoidance 
transaction or series under the terms of an engagement of the 
advisor by that person to provide such assistance or advice, or
(ii) in the case of a promoter, from a person

(A) to whom an arrangement, plan or scheme has been 
promoted or sold in the circumstances described in 
paragraph (a) of the definition “promoter”,
(B) to whom a statement or representation described in 
paragraph (b) of the definition “promoter” has been made, 
or
(C) from whom consideration described in paragraph (c) of 
the definition “promoter” has been received; or 

“confidential protection” is defined in subsection 237.3(1) as follows:
“confidential protection”, in respect of a transaction or series of transactions, means 
anything that prohibits the disclosure to any person or to the Minister of the details 
or structure of the transaction or series under which a tax benefit results, or would 
result but for section 245, but for greater certainty, the disclaiming or restricting of 
an advisor's liability shall not be considered confidential protection if it does not 
prohibit the disclosure of the details or structure of the transaction or series.



The third hallmark is set out in paragraph (c) of the definition of 
“reportable transaction” as follows:
The third hallmark is set out in paragraph (c) of the definition of 
“reportable transaction” as follows:

(c) either
(i) the person (in this subparagraph referred to as the 
“particular person”), another person who entered into 
the avoidance transaction for the benefit of the particular 
person or any other person who does not deal at arm's 
length with the particular person or with a person who 
entered into the avoidance transaction for the benefit 
of the particular person, has or had contractual 
protection in respect of the avoidance transaction or 
series, otherwise than as a result of a fee described in 
paragraph (a), or

(ii) an advisor or promoter in respect of the avoidance 
transaction or series, or any person who does not deal at 
arm's length with the advisor or promoter, has or had 
contractual protection in respect of the avoidance 
transaction or series, otherwise than as a result of a fee 
described in paragraph (a).



“contractual protection” is defined in subsection 237.3(1) as follows:
“contractual protection”, in respect of a transaction or series “contractual protection”, in respect of a transaction or series 
of transactions, means

(a) any form of insurance (other than standard 
professional liability insurance) or other protection, 
including, without limiting the generality of the 
foregoing, an indemnity, compensation or a guarantee 
that, either immediately or in the future and either 
absolutely or contingently,

(i) protects a person against a failure of the 
transaction or series to achieve any tax benefit 
from the transaction or series, or

(ii) pays for or reimburses any expense, fee, tax, 
interest, penalty or similar amount that may be 
incurred by a person in the course of a dispute 
in respect of a tax benefit from the transaction 
or series; and

(b) any form of undertaking provided by a promoter, 
or by any person who does not deal at arm's length 
with a promoter, that provides, either immediately or 
in the future and either absolutely or contingently, 
assistance, directly or indirectly in any manner 
whatever, to a person in the course of a dispute in 
respect of a tax benefit from the transaction or series.



Once it is determined that there is an avoidance transaction and two of 
the three hallmarks exist in connection with the series of transaction, 
Once it is determined that there is an avoidance transaction and two of 
the three hallmarks exist in connection with the series of transaction, 
every transaction in the series is a reportable transaction.  As 
discussed below, many people could have a reporting obligation in 
respect of those reportable transactions.





Subsection 237.3(2) sets out the reporting requirement as follows:

An information return in prescribed form and containing prescribed 
information in respect of a reportable transaction must be filed with the 
Minister by

(a) every person for whom a tax benefit results, or would result but 
for section 245, from the reportable transaction, from any other 

reportable transaction that is part of a series of transactions that 
includes the reportable transaction or from the series of transactions;
(b) every person who has entered into, for the benefit of a person 
described in paragraph (a), an avoidance transaction that is a 
reportable transaction;
(c) every advisor or promoter in respect of the reportable transaction, 
or in respect of any other transaction that is part of a series of 
transactions that includes the reportable transaction, who is or was 
entitled, either immediately or in the future and either absolutely or 
contingently, to a fee in respect of any of those transactions that is

(i) described in paragraph (a) of the definition “reportable 
transaction” in subsection (1), or
(ii) in respect of contractual protection provided in 
circumstances described in paragraph (c) of the definition 
“reportable transaction” in subsection (1); and



(d) every person who is not dealing at arm's length with an 
advisor or promoter in respect of the reportable transaction and 
(d) every person who is not dealing at arm's length with an 
advisor or promoter in respect of the reportable transaction and 
who is or was entitled, either immediately or in the future and 
either absolutely or contingently, to a fee that is referred to in 
paragraph (c).

Note that while the definitions of advisor and promoter are fairly 
broad, only those advisors or promoters who receive fees described in 
hallmark 1 or fees for providing contractual protection will have a 
reporting obligation.  Accordingly, while the scenarios that give rise to 
a reporting obligation for the taxpayer are quite diverse, an advisor 
should be able to conclude they do not have a reporting obligation by 
reviewing the types of fees they charged in respect of a file.  However, 
an advisor who charges any of the four types of fees in a circumstance 
where they believe there is no avoidance transaction or that neither of 
the other two hallmarks exist should proceed with caution as those 
hallmarks may exist even though the particular advisor is not aware of 
them.  The reporting obligation is triggered by the existence of the 
facts, not the knowledge of those facts, subject to the due diligence 
defense.



Subsection 237.3(2) requires an information return in prescribed form 
be filed.  As of writing, no prescribed form has been released.  
Subsection 237.3(2) requires an information return in prescribed form 
be filed.  As of writing, no prescribed form has been released.  

Subsection 237.3(3) provides that the filing requirement that is 
triggered for each reportable transaction in a series that contains an 
avoidance transaction (again, every transaction in that series is a 
reportable transaction) can be satisfied by filing one form that reports 
each transaction.  The provision reads as follows:

For greater certainty, and subject to subsection (11), if subsection (2) 
applies to a person in respect of each reportable transaction that is part 
of a series of transactions that includes an avoidance transaction, the 
filing of a prescribed form by the person that reports each transaction 
in the series is deemed to satisfy the obligation of the person under 
subsection (2) in respect of each transaction so reported.

Subsection 237.3(4) provides that if any person with a reporting 
obligation in respect of a reportable transaction files an information 
return in respect of that reportable transaction, all other persons with 
a reporting obligation in respect of that reportable transaction will be 
deemed to have fulfilled their reporting obligation.  The provisions 
reads as follows:



For the purpose of subsection (2), if any person is required to file an information 
return in respect of a reportable transaction under that subsection, the filing by any return in respect of a reportable transaction under that subsection, the filing by any 
such person of an information return with full and accurate disclosure in 
prescribed form in respect of the transaction is deemed to have been made by each 
person to whom subsection (2) applies in respect of the transaction.

Care should be exercised when relying on this provision as other people with a 
reporting obligation about one or two reportable transactions in the series may not 
be aware of all of the transactions in the series.  Such persons may fulfill their 
reporting obligations (taking into account the due diligence defense) but that 
reporting will not satisfy the reporting obligations of those with knowledge or 
more transactions in the series.

Subsection 237.3(5) sets out the deadline for when information returns must be files 
as follows:

An information return required by subsection (2) to be filed by a person for a 
reportable transaction is to be filed with the Minister on or before June 30 of the 
calendar year following the calendar year in which the transaction first became a 
reportable transaction in respect of the person.

A transaction only becomes a reportable transaction once there is an avoidance 
transaction and two hallmarks in respect of the avoidance transaction or series.  
These events may occur long after the particular transaction is concluded, but if the  
transaction is part of the series of transactions a reporting obligation can arise at 
this later time.



Subsection 237.3(6) sets out the circumstances in which the GAAR is 
deemed to apply:deemed to apply:
Notwithstanding subsection 245(4), subsection 245(2) is deemed to apply at 
any time to any reportable transaction in respect of a person described in 
paragraph (2)(a) in relation to the reportable transaction if, at that time,

(a) the obligation under subsection (2) of the person in respect of the 
reportable transaction, or any other reportable  transaction that is 
part of a series of transactions that includes the reportable 
transaction, has not been satisfied;
(b) a person is liable to a penalty under subsection (8) in respect of 
the reportable transaction or any other reportable transaction that is 
part of a series of transactions that includes the reportable 
transaction; and
(c) the penalty under subsection (8) or interest on the penalty has not 
been paid, or has been paid but an amount on account of the penalty 
or interest has been repaid under subsection 164(1.1) or applied 
under subsection 164(2).

In the original proposed legislation, the GAAR was deemed to apply if any 
person with a reporting obligation failed to satisfy their reporting obligation.  
This has been narrowed to circumstances where the taxpayer fails to satisfy 
their obligation.  When an advisor is the one who reports the series of 
transactions, care should be taken to confirm that all transactions of which 
the taxpayer is aware are included in the disclosure.  As discussed above, 
the reporting by the advisor only satisfies the clients obligations if all 
reportable transactions of which the client is aware are disclosed.



The provisions relevant to the penalties that can be imposed for failing to 
satisfy a reporting obligation are subsections 237.3(7) through (10), which satisfy a reporting obligation are subsections 237.3(7) through (10), which 
read as follows:

(7) Notwithstanding subsections 152(4) to (5), the Minister may make any 
assessments, determinations and redeterminations that are necessary to give 
effect to subsection (8).

(8) Every person who fails to file an information return in respect of a 
reportable transaction as required under subsection (2) on or before the day 
required under subsection (5) is liable to a penalty equal to the total of each 
amount that is a fee to which an advisor or a promoter (or any person who 
does not deal at arm's length with the advisor or the promoter) in respect of 
the reportable transaction is or was entitled, either immediately or in the 
future and either absolutely or contingently, to receive in respect of the 
reportable transaction, any transaction that is part of the series of 
transactions that includes the reportable transaction or the series of 
transactions that includes the reportable transaction, if the fee is

(a) described in paragraph (a) of the definition “reportable 
transaction” in subsection (1); or
(b) in respect of contractual protection provided in circumstances 
described in paragraph (c) of the definition “reportable transaction” 
in subsection (1).



(9) If more than one person is liable to a penalty under subsection (8) 
in respect of a reportable transaction, each of those persons are jointly 
(9) If more than one person is liable to a penalty under subsection (8) 
in respect of a reportable transaction, each of those persons are jointly 
and severally, or solidarily, liable to pay the penalty.

(10) Notwithstanding subsections (8) and (9), the liability of an advisor 
or a promoter, or a person with whom the advisor or promoter does 
not deal at arm's length, to a penalty under those subsections in 
respect of a reportable transaction shall not exceed the total of each 
amount that is a fee referred to in subsection (8) to which that advisor 
or promoter, or a person with whom the advisor or promoter does not 
deal at arm's length, is or was entitled, either immediately or in the 
future and either absolutely or contingently, to receive in respect of the 
reportable transaction.



Subsection 237.3(11) provides the due diligence defense:Subsection 237.3(11) provides the due diligence defense:

A person required to file an information return in respect of a 
reportable transaction is not liable for a penalty under subsection (8) if 
the person has exercised the degree of care, diligence and skill to 
prevent the failure to file that a reasonably prudent person would 
have exercised in comparable circumstances.



Subsections (12) through (17) read as follows:
(12) The filing of an information return under this section by a person in (12) The filing of an information return under this section by a person in 
respect of a reportable transaction is not an admission by the person that

(a) section 245 applies in respect of any transaction; or
(b) any transaction is part of a series of transactions.

(13) Without restricting the generality of sections 231 to 231.3, even if a 
return of income has not been filed by a taxpayer under section 150 for the 
taxation year of the taxpayer in which a tax benefit results, or would result 
but for section 245, from a reportable transaction, sections 231 to 231.3 apply, 
with such modifications as the circumstances require, for the purpose of 
permitting the Minister to verify or ascertain any information in respect of 
that transaction.

(14) For the purpose of this section, a reportable transaction does not include 
a transaction that is, or is part of a series of transactions that includes,

(a) the acquisition of a tax shelter for which an information return 
has been filed with the Minister under subsection 237.1(7); or
(b) the issuance of a flow-through share for which an information 
return has been filed with the Minister under subsection 66(12.68).



(15) Notwithstanding subsection (8), the amount of the penalty, if any, that applies 
on a person under that subsection in respect of a reportable transaction shall not on a person under that subsection in respect of a reportable transaction shall not 
exceed the amount determined by the formula 

A – B
where

A is the amount of the penalty imposed on the person under subsection (8), 
determined without reference to this subsection; and
B is
(a) if the reportable transaction is the acquisition of a tax shelter, the 
amount of the penalty, if any, that applies on the person under subsection 
237.1(7.4) in respect of the tax shelter,
(b) if the reportable transaction is the issuance of a flow-through share, the 
amount of the penalty, if any, that applies on the person under subsection 
66(12.74) in respect of the issuance of the flow-through share, and
(c) in any other case, nil.

(16) Subsection (14) does not apply to a reportable transaction if it is reasonable, 
having regard to all of the circumstances, to conclude that one of the main reasons 
for the acquisition of a tax shelter, or the issuance of a flow-through share, is to 
avoid the application of this section.

(17) For greater certainty, for the purpose of this section, a lawyer who is an advisor 
in respect of a reportable transaction is not required to disclose in an information 
return in respect of the transaction any information in respect of which the lawyer, 
on reasonable grounds, believes that a client of the lawyer has solicitor client 
privilege.



The coming into force of subsection 237.3 is set out in section 356 of Part 5 of 
Bill C-48 (Second Reading, March 8, 2013).  Section 237.3 is applicable in Bill C-48 (Second Reading, March 8, 2013).  Section 237.3 is applicable in 
respect of avoidance transactions that are entered into after 2010 or that are 
part of a series of transactions that began before 2011 and is completed after 
2010, except that, in its application to an avoidance transaction that is part of 
a series that began before 2011, the definition “confidential protection” in 
subsec. 237.3(1) is to be read as follows: 
“confidential protection”, in respect of a transaction or series of transactions, 
means anything that prohibits the disclosure to any person or to the 
Minister of the details or structure of the transaction or series under which a 
tax benefit results, or would result but for section 245, but does not include a 
prohibition on disclosure that relates to an agreement entered into before 
March 4, 2010 between an advisor and his or her client for the provision of 
accounting, legal or similar tax advisory services, and for greater certainty, 
the disclaiming or restricting of an advisor's liability shall not be considered 
confidential protection if it does not prohibit the disclosure of the details or 
structure of the transaction or series.

If the filing of an information return under s. 237.3 would be required before 
July 1, 2012, the information return is deemed to be filed before that day if it 
is filed before the day that is 120 days after the day on which Bill C-48 
receives Royal Assent.

There can be some difficulty determining when a series of transactions that 
began before 2011 is completed.  








































